
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

            CASE NO:  PFA/GA/465/98 
 

In the complaint between: 

 

MR A. B.  NICOL First Complainant 
 

MR R. H. C. SMALL Second Complainant 
 
and  
           
THE SAGE SCHACHAT PENSION FUND First Respondent 
 
THE SAGE GROUP LIMITED STAFF PENSION FUND Second Respondent 
 
THE SAGE LIFE LIMITED STAFF PENSION AND LIFE  
ASSURANCE SCHEME  Third Respondent 
 
SAGE LIFE LIMITED Fourth Respondent  
   
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

 
1. This is a complaint lodged with the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The 

complaint relates to the purported amalgamation of the first three 

respondents into one pension scheme, allegedly at the expense of the 

first respondent whose surplus would effectively be diluted by the cross-

subsidisation of the other funds.  
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2. The first complainant is Archibald Barry Nicol, a member and pensioner 

of the first respondent.  

 

3. The second complainant is Ronald Henry Cecil Small, also a member 

and pensioner of the first respondent.  

 

4. The first respondent is the Sage Schachat Pension Fund, a pension 

fund duly registered under the Act (the “Schachat fund”) 

 

5. The second respondent is the Sage Group Limited Staff Pension Fund, 

a pension fund duly registered under the Act (the “Sage Group fund”). 

 

6. The third respondent is the Sage Life Limited Staff Pension and Life 

Assurance Scheme, a pension fund duly registered under the Act (the 

“Sage Life fund”). 

 

7. The fourth respondent is Sage Life Limited, a public company duly 

registered and incorporated under the laws of South Africa (“Sage”). 

 

8. The complainants act on their own behalf, while a response has been 

filed on behalf of all the respondent parties by Mr Colin Tomsett of Sage 

Life Employee Benefits Division, a division of Sage Life Limited.  

 

9. An investigation under my supervision was conducted by my assistant 

adjudicator, Karin MacKenzie. On 21 October 2001, in Johannesburg, 

we attended a meeting between all interested parties with a view to 

exploring a possible resolution of the matter. This has not been possible 

and accordingly the matter must be determined. By agreement between 

the parties the meeting referred to did not take the form of a hearing and 

in determining this matter I have accordingly relied exclusively on the 
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documentary evidence and written submissions obtained during the 

course of our investigation. 

 

10. As the names imply, the various respondent funds all resort under one 

group of companies, the holding company of which is Sage Life Limited.  

It would appear that the different pension funds, and the Schachat fund 

in particular, were originally identified with different divisions or entities 

within the group as a whole. It seems that as various business 

rationalizations and inter-group transfers occurred, consideration was 

given to the establishment of one universal fund by merging the three 

funds into the largest of them, the Sage Life fund (the third respondent). 

 

11. It is common cause that the Schachat fund is in a far more favourable 

surplus position than the other two funds. It is also a much smaller fund 

in terms of its number of members and consequently its liabilities. The 

following table sets out the approximate surplus of the three funds as at 

30 September 1998, which is the most recent comparative valuation I 

have on record. This was, of course directly after the stock market crash 

of 1998, and before the markets had had an opportunity to recover, but 

the comparative picture between the financial situations of the 

respective funds is nevertheless apparent from this table. 

 
 Sage Group Sage Life Sage Schachat TOTAL 
No. of 
Members 61 707 20 788 
No. of 
Pensioners 52 106 51 209 
     
Assets 
(30.09.98) 61 264 000 81 133 000 34 523 000 176 920 000 
     
Liabilities 
(31.03.1998)     
Pensioners 13 947 000 19 000 000 10 135 000 43 082 000 
Deferred 
Pensioners 472 000 566 000 - 1 038 000 
Members 20 865 000 67 647 000 5 473 000  
Sub Total 35 284 000 87 213 000 15 608 000  
Surplus 
(30.09.98) 25 980 000 (6 080 000) 18 915 000  
     
Surplus 
(30.04.98) 51 223 000 28 346 000 34 493 000  
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12. The inevitable consequence of a merger, in the absence of specific rules 

ring-fencing the present surplus position in the respective funds, is that 

the Schachat fund will effectively be cross-subsidising the other two 

funds as a result of the pooling of resources. Whether a scheme which 

has this effect on a particular fund could ever be sanctioned in terms of 

section 14, given the regard that ought to be had to members 

reasonable benefit expectations, is a question that I need not express 

an opinion on, in view of the circumstances set out below. 

 

13. Whilst the relief sought by the complainants is that of being put back in 

the position they would have occupied had the funds not been merged, 

it seems that as a matter of law they are still in this position. It appears 

that the scheme has not obtained certification by the Registrar of 

Pensions as provided for in section 14 of the Act governing such 

transfers of business. This is an indispensable requirement for the legal 

validity of the new scheme. Until such approval is granted it cannot 

come into being and the legal position is that the funds are still three 

separate legal entities, no matter what may be occurring in practice. 

 

14. This brings me to a matter of some concern, which is that the three 

funds have, in practice, been operating for the last three years as one 

scheme under rules which have not yet been approved by the Registrar. 

This is confirmed by the following excerpt from the response received to 

the complaint: 

 
1. The Sage Schachat and Sage Group Pension Funds were merged into the Sage 

Life Pension Scheme with effect from 1 December 1998.  This was done without 

any changes to the benefits of active members or pensioners who continue to 

enjoy exactly the same benefits to which they were entitled prior to the merger. 

 

As discussed in previous correspondence, there was a delay, due to postal 

problems, which resulted in the election of the management board members 
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having to be repeated.  The board is now in place and the first meeting of the 

management board was held on Monday, 26 July 1999.  The draft rules of the 

merged scheme were drawn up in December but could not be approved until the 

management board was properly constituted.  These rules have also been sent 

to the previous boards of trustees of the three merged funds to make sure that 

they are satisfied that their members benefits are exactly the same as they were 

prior to the amalgamation of the funds.  The management board has elected a 

committee to approve the rules once the input from all previous and current 

board members has been considered.  The deadline for this approval is later this 

month. 

 

A copy of the draft rules was sent to your office with out letter of 14 June 1999, 

see section “B” of the enclosed folder, and a copy has also been sent to the 

Financial Services Board.  In addition the Financial Services Board has been 

kept informed of the progress with the implementation of the new board and the 

approval of the rules. 

 

2. The name of the Sage Life Limited Staff Pension and Life Assurance Scheme 

was changed to The Sage Group Pension Fund on 1 December 1998 and the 

Fund has been operating under that name since that date.  The draft rules were 

issued under the new name. 

 

3. With the three funds having been merged on 1 December 1998 all benefits have 

been paid from the amalgamated fund.  This, of course, includes the pensions 

and December bonuses of the pensioners who were previously paid by the Sage 

Schachat Pension Fund. 

 

4. Copies of the most recent valuations in respect of each of the three funds, which 

have been amalgamated, are under section “A” of the enclosed folder. 

 

5. At this stage we do not have audited statements or valuation for The Sage Group 

Pension Fund.  A valuation will be carried out once the rules are approved. 

 

6. The CM documentation requested is in section “H”. 

 

7. The minutes of the special meetings of the boards of trustees which relate to the 

amalgamation of the funds are under section ”C”. 
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8. The rule amendments for the Sage Group Pension Fund and the Sage Schachat 

Pension Fund to transfer the funds to the new Sage Group Pension Fund are in 

section “G”.  These have been lodged with the Financial Services Board. 

 

 

15. I would like to stress at the outset that at no time have I been under the 

impression that there is any bad faith in the sense of mala fides on the 

part of Sage in the creation of and premature implementation of the 

scheme. It may even be that it was motivated by the best of intentions to 

benefit the staff group as a whole by unlocking the surpluses for the 

general advantage of all members who could have received enhanced 

benefits as a result.  

 

16. However, even if that is so, the situation underscores the alarming trend 

in the pension industry of legal self-help when the regulatory topography 

becomes too cumbersome. This aspect is something that clearly 

aroused the ire of the Supreme Court of Appeal when it handed down its 

decision in Mostert NO v Old Mutual Life Assurance Co (SA) Ltd (2001) 

8 BPLR 2307 (A), in which it expressed its disapproval of the practice in 

the following terms: 

 
The second argument is that there existed a practice, which had superseded the 

law, in terms of which the rules and registered status of a fund could be altered 

by an employer (again in the case of a scheme) without any formal amendment 

of the rules and without registration of any amendment. 

……….. 

The second argument is also designed to get awkward provisions out of the 

way. The gist of it is as follows. The office of the Registrar, as the evidence 

indicates, is understaffed. It is required to deal with a great number of funds. If it 

were to operate according to the prescribed statutory requirements there would 

be inordinate delays. They provide that amendments to the rules do not take 

effect until they are registered (although they may be registered with 

retrospective effect). As a change of status from a wholly underwritten to a 

privately administered fund requires changes to the rules, such a change can 
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only occur once the appropriate rule change has been registered. In order to 

cope with the inconveniences which an adherence to the statutory requirements 

would involve, a practice has evolved, so the argument runs, to which the 

Registrar’s office is a party, in terms of which informal amendments effected by 

the employer, are treated as having full legal effect, without submission to the 

Registrar, and without registration by him.  

…….. 

The provisions of the Act regarding the filing, registration and effect of rules are 

perfectly clear, as is also their purpose. There is no basis whatever for 

contending that these provisions have been repealed or were entitled to be 

ignored because of some “practice”. 

 

   Earlier in the judgment, the same criticism is expressed as follows: 

 
Registration was an essential prerequisite for any change in the status of the 

Fund. Old Mutual’s reliance upon a so-called practice in the Registrar’s office 

which allowed rule changes to take effect before registration is misplaced. … 

Apart from the fact that the evidence is far from convincing, there is simply no 

basis in law for subjugating the provisions of the Act and regulations to such 

practice. It is one thing to give amended rules retrospective effect after 

registration; it is something entirely different to seek to give them binding effect 

before registration. 

 

17. In the present case, investigation has revealed that the reason that the 

Registrar refused to certify the scheme is that concerns arose in 

connection with the very issue at the heart of this complaint – the effect 

of the scheme on the reasonable benefit expectations of the Schachat 

Fund members. 

 

18. In principle therefore, the complainants are entitled to relief in the form 

of a declarator that the Schachat fund is still an independent legal entity. 

They are also entitled to a mandamus aimed at restoring the position 

insofar as the funds may have been administered as an amalgamated 

entity contrary to the rules of any of the funds, and to a forensic audit 

reflecting the position of the Schachat fund over the last three years, 
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demonstrating any adjustments that may be required to be made 

pursuant to the unscrambling of the “amalgamation”. 

 

19. It also appears from the rules of the Schachat fund that the board of 

management is not lawfully constituted in that there has not been 

compliance with section 7A of the Act providing for the right of members 

to elect at least 50% of the members of the board. It is trite law that the 

provisions of the Act override the rules of a fund in the event of any 

conflict. In this regard Section 7A provides as follows: 

 
7A Board of fund 

 

(1) Notwithstanding the rules of a fund, every fund shall have a board 

consisting of at least four board members, at least 50% of whom the 

members of the fund shall have the right to elect. 

 

(2) Subject to subsection (1), the constitution of a board, the election 

procedure of the members mentioned in that subsection, the 

appointment and terms of office of the members, the procedures at 

meetings, the voting rights of members, the quorum for a meeting, the 

breaking of deadlocks and the powers of the board shall be set out in 

the rules of the fund:  Provided that if a board consists of four 

members or less, all the members shall constitute a quorum at a 

meeting. 

 

It is apparent from this that section 7A empowers a board of 

management to act in accordance with the provisions detailed in the 

section, even if their rules do not permit them to do so. 

 

20. I intend to incorporate in my order a directive for the present board to 

take all necessary steps to regularize this situation. Whilst is therefore 

desirable that the opportunity is utilized for the passing of any rule 

amendments that will bring the rules into conformity with the Act, it is not 
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strictly necessary for the appointment of a properly constituted board as 

the Act takes precedence in any event. 

 

21. My order is therefore as follows: 

 

21.1 It is hereby declared that the first respondent still exists as an  

 independent pension fund organization as defined in the Act; 

 

21.2 The board of management of the first respondent is hereby 

directed to take all necessary steps to convene an election on 

a date not later than three calendar months after the date of 

this determination for the purpose of forming a board of 

management that complies with the provisions of the Pension 

Funds Act 24 of 1956; 

 

21.3 The fourth respondent is directed to appoint an actuary to 

investigate and report on the financial situation of the first 

respondent subsequent to the compilation of the financial 

statements of the first respondent pertaining to the period 

ending September 1998; 

 

21.4 The appointment referred to above is to be made in 

consultation with the newly elected board of management of 

the first respondent, and, if consensus cannot be reached, the 

dispute must be referred to this forum for a decision; 

 

21.5 The fourth respondent is hereby directed to make good any 

shortfall revealed by the abovementioned report in respect of 

the financial position of the first respondent that can be 

attributed to the unlawful merger of the first respondent with the 

second and third respondents; 
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21.6 The fourth respondent is to bear the costs of the investigation 

and report as well as any costs incidental to restoring the 

financial position of the first respondent. 

 
  
 
 
 
Dated and signed at CAPE TOWN on the 13th NOVEMBER 2001 

 

 

______________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 
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